
 

 

NOTICE OF MEETING AND AGENDA 
 

Pursuant to the Massachusetts Open Meeting Law, G.L. c. 30A, §§ 18-25, and Chapter 107 of 
the Session Acts of 2022, notice is hereby given of a public meeting of the Massachusetts 
Gaming Commission. The meeting will take place: 
 

Wednesday | November 16, 2022 | 10:30 a.m. 
VIA REMOTE ACCESS:   1-646-741-5292 

MEETING ID/ PARTICIPANT CODE: 111 341 2862 
All meetings are streamed live at www.massgaming.com. 

 
Please note that the Commission will conduct this public meeting remotely utilizing collaboration technology. Use 
of this technology is intended to ensure an adequate, alternative means of public access to the Commission’s 
deliberations for any interested member of the public. If there is any technical problem with the Commission’s 
remote connection, an alternative conference line will be noticed immediately on www.massgaming.com.  
 
All documents and presentations related to this agenda will be available for your review on the morning of the 
meeting date by visiting our website and clicking on the News header, under the Meeting Archives drop-down. 
 
 
PUBLIC MEETING - #402 

1. Call to Order 

2. Administrative Update – Karen Wells, Executive Director 
a. Casino Update – Bruce Band, Assistant Director, IEB and Gaming Agents 

Divisions Chief  
 

3. Community Affairs – Joe Delaney, Chief 
a. Release of MGM Springfield Bond 
b. Encore Boston Harbor Quarterly Report- Q3 
c. Development of East of Broadway in Everett, MA    

i. Project Introduction – Joe Delaney, Chief of Community Affairs 
ii. Project Presentation – Jacqui Krum, Senior Vice President and General 

Counsel at Encore Boston Harbor 
iii. Legal Presentation: MGC – Todd Grossman, General Counsel 
iv. Legal Presentation: Mintz Levin  

VOTE 
 

4. Commissioner Updates  
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5. Other Business - Reserved for matters the Chair did not reasonably anticipate at the time of 
posting.  

 
I certify that this Notice was posted as “Massachusetts Gaming Commission Meeting” at www.massgaming.com 
and emailed to  regs@sec.state.ma.us. Posted to Website:  November 10, 2022 | 5:00 p.m.  
 
 
November 10, 2022 
 

 
 

Cathy Judd-Stein, Chair 
 

 

 
If there are any questions pertaining to accessibility and/or further assistance is needed, please email 

crystal.beauchemin@massgaming.gov. 
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TO: Chair Cathy Judd-Stein and Commissioners Eileen O’Brien, 
Bradford Hill, Nakisha Skinner and Jordan Maynard 

 

FROM: Joseph E. Delaney, Chief of Community Affairs  

CC: Karen Wells, Executive Director; Todd Grossman, General 
Counsel 

 

DATE: November 10, 2022  

RE: MGM Housing Requirement and Bond Release 

MGM is requesting that they be released from the requirement to maintain a bond for the 

development of 54 housing units to be constructed as part of the 31 Elm Street 

development. Staff recommends that MGM be released from the bond requirement. Below 

is a chronology of events leading up to this. 

• The Gaming License for MGM Springfield required the construction of 54 market 

rate apartment units in the MGM Springfield development. These were to have been 

constructed along Main Street. 

• When the hotel tower was removed from the project, MGM moved the hotel to the 

area where the 54 units of housing were originally proposed, and the Commission 

agreed to the provision of the housing units off-site within ½ mile of the MGM 

Springfield site. 

• MGM purchased a building from the City of Springfield at 195 State Street to provide 

approximately 30 of the 54 housing units. MGM identified several other potential 

locations for the other units. 

• Meanwhile, the City of Springfield started moving forward with the re-development 

of 31 Elm Street and asked that MGM Springfield participate in that project in lieu of 

providing 54 units of housing elsewhere in Springfield. 

• The Commission was amenable to that request, and it was determined that a 

contribution of $16 million towards that project would satisfy the housing 

requirement. 

• Due to various delays, the MGM Springfield project opened without completion of 

the housing units and the Wahlburgers. Because these items were incomplete, the 

Commission required the posting of a performance bond in the amount of $25 

million to ensure the completion of these items. 
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• When the Wahlburgers was completed, the Commission authorized the reduction of 

the bond to $16 million – the amount of the MGM contribution to the 31 Elm Street 

project. 

• As the design and financing of the 31 Elm Street project progressed, a cooperative 

agreement was signed by several parties including MassHousing, Opal Development, 

Winn Development, MGM, the City of Springfield and a couple of other parties, 

which established the roles and responsibilities of the parties, financing deadlines, 

monetary contributions of each party, etc. Separately, the City of Springfield entered 

into a grant agreement with MGM regarding the payment of funds for the 31 Elm 

Street project. 

• In order for these agreements to move forward, the Commission needed to confirm 

that the $16 million payment by MGM would satisfy the housing requirement. 

• On February 27, 2020, the Commission made a series of motions that established 

that the payment of $16 million from MGM (Blue Tarp Redevelopment) to 

MassHousing would satisfy the housing requirement that was part of the RFA-2 and 

the Gaming License. 

• The Commission further required the maintenance of a bond if any of the dates in 

these agreements was not met and that if the deal did not move forward, MGM 

would still be required to construct the 54 housing units. 

• Due to the pandemic and other financial factors, the dates in these agreements were 

generally not met and were extended by the parties to the agreements. As required, 

MGM continued to maintain the $16 million bond throughout. 

• On May 20, 2022, MGM made the $16 million payment to MassHousing, which 

satisfied the housing requirement as established in the February 27, 2020 motions. 

• As such, the Commission may release MGM from the bond requirement. 
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November 16, 2022 

Mr. Augustine Kim 

Vice President and Legal Counsel, Northeast Group 
MGM Resorts International 
One MGM Way 

Springfield, MA 

Subject: MGM Springfield Performance Bond – 54 Housing Units 

Dear Mr. Kim: 

On February 27, 2020, the Massachusetts Gaming Commission (the Commission) made 

a series of votes that substituted the payment of $16,000,000 by Blue Tarp 

Redevelopment, LLC to MassHousing in lieu of the 54 housing units required as part of 

the MGM Springfield RFA-2 and the Gaming License. This $16,000,000 payment 

allows for the construction of the required housing units in the 31 Elm Street project 

being developed by 31 Elm LLC. The Commission also required that a bond be provided 

until such time as the $16,000,000 payment was made to MassHousing. To date, Blue 

Tarp Redevelopment LLC has maintained a $16,000,000 bond as required by the 

Commission, which expires on December 31, 2022. 

On May 20, 2022, Blue Tarp Redevelopment wired $16,000,000 to the Massachusetts 

Housing Finance Agency (MassHousing). This payment satisfies the housing 

commitment made in the RFA-2 and the Gaming License as outlined in the votes taken 

by the Commission on February 27, 2020. Therefore, the Commission releases Blue 

Tarp Redevelopment LLC from the bond requirement established for the project. 

Sincerely: 

Karen Wells 

Executive Director 

Massachusetts Gaming Commission 
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Quarterly Report 
Q3 2022

N o v e m b e r  1 6 ,  2 0 2 2  

M a s s a c h u s e t t s  G a m i n g  C o m m i s s i o n  
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Gaming Revenue, Taxes & Lottery Sales 
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Gaming Revenue & Taxes: Q3 2022 

Year Month Table Games 

GGR

Slots GGR Total GGR State Taxes 

Collected

2022
July $29,672,721.61 $35,051,906.67 $64,724,628.28 $16,181,157.07

August 
$22,711,324.56

$35,372,908.84 $58,084,233.40 $14,521,058.35

September $28,642,137.95 $32,941,867.36 $61,584,005.31 $15,396,001.33

Total $81,026,184.12 $103,366,682.87 $184,392,866.99 $46,098,216.75 
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Gaming Revenue & Taxes: Year-Over-Year
Year Quarter Table Games GGR Slots GGR Total GGR State Taxes 

Collected

2021 Q1 $51,147,252.30 $72,828,463.99 $123,975,716.29 $30,993,929.07 

Q2 $66,827,652.69 $88,842,261.01 $155,669,913.70 $38,917,478.42

Q3 $76,482,024.77 $97,880,731.41 $174,362,756.18 $43,590,689.05

Q4 $86,322,321.24 $94,064,782.51 $180,387,103.75 $45,096,775.94

Total $280,779,251.00 $353,616,238.92 $634,395,489.92 $158,598,872.48 

2022 Q1 $79,459,213.78 $94,110,326.79 $173,569,540.57 $43,392,385.14 

Q2 $83,618,480.43 $98,210,588.95 $181,829,069.38 $45,457,267.36

Q3 $81,026,184.12 $103,366,682.87 $184,392,866.99 $46,098,216.75 

Q4 - - - -

Total (to date) $244,103,878.33 $295,687,598.61 $539,791,476.94 $134,947,869.25 

Packet Page 9Packet Page 13



5

Lottery Sales: Q3 2022* 
Year Month Lottery Sales % Change 2021

2022 July $353,339.50 14.5%

August $267,566.00 13.7%

September $258,232.00 10.5%

Total $879,137.50 13.0%

*The periods for which relevant sales are reported are based upon week-end totals, 
and may not correspond precisely to calendar month periods.
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Lottery Sales: Year-Over-Year

Year Quarter Lottery Sales % Change from 

Previous Year 

2021 Q1  $613,578.00 -13.3%

Q2 $727,269.25 11354.1%

Q3 $777,725.00 84.4%

Q4 $908,165.00 43.5%

Total $3,026,737.25 71.2%

2022 Q1 $818,421.75 33.4%

Q2 $828,894.50 14.0%

Q3 $879,137.50 13.0%

Q4 - -

Total (to date) $2,526,453.75 -
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Workforce 
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Employment: All Employees
Sector Goal Q1%1 Q1 Total

# of 

Employees

Q2%2 Q2 Total

# of 

Employees

Q3%3 Q3 Total

# of 

Employees

Q4% Q4 Total

# of 

Employees

Minority 40% 54% 1,879 51% 1,725 55% 1,921 - -

Veteran 3% 2% 82 2% 82 2% 80 - -

Women 50% 45% 1,550 45% 1,529 46% 1,606 - -

Local/Host/Surrounding 

Community Resident3

75% 87% 3,030 88% 2,992 88% 3,060 - -

MA Residents - 90% 3,144 91% 3,097 91% 3,161 - -

Total Number of 

Employees4

3,482 3,390 3,479 -

Full-time 2,403 2,349 2,394 -

Part-time 1,079 1,041 1,085 -

On-call 0 0 0 -

1 All Q1 figures are as of April 1, 2022. 
2 All Q2 figures are as of July 1, 2022. 
3 All Q3 figures are as of October 1, 2022. 
4 “Local/Host/Surrounding Community Residents” include residents from communities within thirty (30) miles of Encore Boston Harbor. 
5 Please note that an employee may fall into more than one sector (e.g.: minority and local) and, as such, totals may not be reflective of the sum of 

previous columns.
1
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Employment: Supervisory and Above 

Minority Women Veteran Total Head Count 

(including non-

minority 

employees) 

ALL EMPLOYEES

Number of Employees 1,921 1,606 80 3,479

% Actual 55% 46% 20% -

MANAGER AND ABOVE

Number of Employees 103 97 16 227

% Actual 45% 43% 7% -

SUPERVISORS AND ABOVE

Number of Employees 326 236 27 548

% Actual 59% 43% 5% -
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Operating Spend  
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Operating Spend1: Diversity 

Diversity Category
Annual

Goal
Q3% Q3 Spend

MBE Vendor Spend 8% 9% $2,045,101.80

VBE Vendor Spend 3% 3% $632,075.87

WBE Vendor Spend 14% 15% $3,217,865.25

Total Diverse Spend 25% 27% $5,895,042.92

1 All spend figures referenced herein are based upon Encore Boston Harbor’s Q3 
discretionary spend amount of $21,587,295.11.
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Operating Spend: Local 

Locality Annual Goal Q3% Q3 Spend 

Boston  $20,000,000.00 12% $2,528,819.26 

Chelsea  $2,500,000.00 2% $403,381.09 

Everett $10,000,000.00 9% $1,878,019.16 

Malden $10,000,000.00 1% $176,759.79 

Medford $10,000,000.00 0% $103,134.16 

Somerville $10,000,000.00 6% $1,274,946.82 

MA (Statewide) - 55% $11,840,493.89 
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Compliance 
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Compliance: Minors1 Prevented from Gaming  
Month Minors 

Intercepted 

on Gaming 

Floor and 

Prevented 

from Gaming 

Minors 

Intercepted 

Gaming 

Minors 

Intercepted 

at Slot 

Machines 

Minors 

Intercepted 

at Table 

Games 

Minors 

Intercepted 

Consuming 

Alcohol 

Number of 

IDs NOT 

Checked 

that 

Resulted in 

Minor on 

Gaming 

Floor

Number of 

Fake IDs 

Provided by 

Minors that 

Resulted in 

Minor on 

Gaming Floor

Numbers of 

Minors on 

Gaming Floor 

Under 18 Years 

of Age 

July  8 0 0 0 1 2 2 2

August 4 1 1 0 0 1 3 1

September 2 0 0 0 0 0 2 0

Total 14 1 1 0 1 3 7 3

1 A “minor” is defined as a person under 21 years of age, provided however, that the last column of the above specifically 
refers to persons under 18 years of age. 

• The average length of time spent by a minor on the casino floor was 18 minutes. 
• The longest length of time spent by a minor on the casino floor was 1 hour, 6 minutes. 
• The shortest length of time spent by a minor on the casino floor was 2 minutes.

Packet Page 19Packet Page 23



Promotions, Marketing, Special Events and 
Volunteerism 
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Q3* TRU Patron Charitable Contributions 

Charitable 

Organization 
Dollar Amount Number of Tickets 

Casa Myrna $1,772.54 13,111

Last Hope K9 

Rescue 
$5,562.82 22,254

Pan-Mass 

Challenge 
$2,486.59 14,834

Urban League of 

Eastern MA 
$1,890.08 13,035

Total $11,712.03 63,234

*Contributions are from August 2, 2022 through September 30, 2022. 
From the inception of the program to date, the change balances of more 
than 1 million tickets have been donated.   
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Launch of PlayMyWay

❖PlayMyWay was launched at EBH on
September 12, 2022

❖Relevant EBH employees went through a
comprehensive training with EBH and
GameSense staff and a professional video
was produced for property-wide
presentation

❖As an incentive, first-time enrollees are
offered a Dunkin® gift card

❖During the month of September, 1,698
patrons enrolled in the program and 83
patrons unenrolled in the program
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Q3 Employee Volunteer Efforts 

❖Employees volunteered 3,072 hours of
their time serving local nonprofits

❖Feed the Funnel brought together more
than 250 employees, friends and family
to pack over 83,000 meals for local
organizations (in one day!)

❖EBH collected over 2,500 school
supplies which were donated to Beacon
Academy and Everett Public Schools
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19Inaugural Non-Profit Leadership Retreat 

❖ In September, EBH hosted its inaugural non-profit
leadership retreat, designed to bring local nonprofit
leaders together to learn from each other and EBH
and Wynn Resorts executives

❖ The retreat was held at Camp Harbor View and 42
attendees from 19 different non-profits were present

❖ Topics included diversity and inclusion and
multigenerational leadership and an executive panel
was featured

❖ Reviews:

"I learned so much during this conference. It was also
great to connect with other local organizations. Great
day!!!“

"The retreat opened my eyes on topics that could make my
organization more open and inclusive while maintaining
a flow of work."
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ESOL Graduation 
❖ In September, EBH

celebrated its first
graduation ceremony for
team members enrolled in
the English Speakers of
Other Languages Program

❖ EBH partnered with the
Jewish Vocational Service
in Boston to provide a 12-
week course

❖ A selection of team
members volunteered to
share their experience and
gratitude by writing a
speech in English as a
testament to what they
learned in the program
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ABCD Visit and Update 
❖ Jacqui Krum, EBH’s

SVP & General Counsel
and Jenny Holaday,
EBH’s President joined
Congresswoman
Katherine Clark and
Representative Christine
Barber in their visit to
ABCD Head Start at
Station Landing in
Medford

❖ The center is currently
attended by 16 children
with a capacity for 60
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Questions?
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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MEMORANDUM 

FROM: Massachusetts Gaming Commission

RE:  Development East of Broadway in Everett, MA 

DATE:   May 12, 2022 

Background

Wynn MA, LLC, the Region A gaming licensee which owns and operates the gaming 

establishment, Encore Boston Harbor, notified the Commission of a proposed new development on 

Lower Broadway, (hereininafter, “the project”). According to the information provided by the licensee, 

the project will consist of approximately 20,000 square-feet of restaurant space; a live entertainment 

venue with associated pre-function space of less than 1000 seats; a 2,200-space parking garage; and a 

400-foot elevated pedestrian bridge across Broadway, which will connect the project to the existing 

gaming establishment. Potential future additions to the propoposed project include two hotels, north of 

the project site. Accordingly, the issue presented to the Massachusetts Gaming Commission 

(hereinafter, “Commission”) is whether the project should be considered part of the Encore Boston 

Harbor’s existing gaming establishment and thus, subject to Commission regulatory oversight. OnOn

February 28, 2022, the Commission held a public hearing, at which it solicited comments from 

interested members of the public. It then considered this matter at its March 10, 2022, and March 14, 

2022, public meetings, respectively. After review and discussion, the Commission concluded that the 

proposed project will not be considered part of the existing gaming establishment, but the gaming 

licensee will be subject to certain conditions pertaining to the project, asas outlined below.

Overview

In accordance with G. L. c. 23K, § 1(10), “the power and authority granted to the 

commission shall be construed as broadly as necessary for the implementation, administration, 

and enforcement of [ G. L. c. 23K].” Additionally, G. L. c. 23K, § 4, states “the commission 

shall have all powers necessary or convenient to carry out and effectuate its purposes.” 

Accordingly, the Commission is afforded broad discretion in deciding matters directly within its 

purview. In this case, that took the form of a determination as to the proper boundaries of a 

“gaming establishment” in accordance with the statutory definition1 toto ensure proper regulatory 

oversight of gaming related matters under chapter 23K.  

The Commission outlined a 4-part analysis, rooted in chapter 23K, toto examine whether a 

particular structure, or area would be considered part of a gaming establishment. The analysis 

1 G.G. L. c. 23K, § 2 defines “gaming establishment” as “the premises approved under a gaming license which includes a 

gaming area and any other nongaming structure related to the gaming area, and may include, but shall not be limited to, 

hotels, restaurants or other amenities.”
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requires a determination as to whether each component of the project: (1) is a non-gaming structure;

(2) is related to the gaming area; (3) is under common ownership and control of the gaming licensee;

and (4) if of the character that the Commission has a regulatory interest in including it as part of the 

gaming establishment. The Commission noted in prior determinations that part 4 of the analysis is 

only conducted if the first 3 elements are satisfied. This analysis was established as part of the 

Commission’s 2014 decision that determined the boundaries of the 2 applicants for the Region A, 

category 1 gaming license.2 Since its inception, thisis analysis has been applied by the Commission not 

only in determining the boundaries of the three existing gaming establishments, but also in later

amendments to the boundaries at MGM Springfield and Plainridge Park Casino, in 2018 and 2021, 

respectively.3

It is also significant that courts have twice examined the 4-part analysis, as well as the 

discretion of the Commission to make determinations relative to the composition of a gaming 

establishment. Specifically, it was recently recognized that the application of the analysis in 

determining the boundary of the proposed gaming establishments in 20201414 “has a certain, practical 

logic and must be afforded extreme deference by this court.” 4

In applying the 4-part analysis to the current project, the Commission has determined that 

no portion of the project will bebe considered a part of the existing gaming establishment. The licensee,

Wynn MA, LLC, and its parent corporation, Wynn Resorts, Limited, shall however, be subject to 

certain conditions, set forth here in ‘Exhibit A,’ to ensure that the regulatory concerns raised by the 

Commission during the public discussions of the project are adequately addressed throughout the 

project’s construction and eventual operation. The Commission’s analysis isis as follows:

I.I. Non-Gaming Structure 

The first element of the analysis requires anan evaluation as to whether the components of 

the project are non-gaming structures. Determination of this factor rests largely upon the definition of 

‘gaming establishment’ which includes the “gaming area and any other nongaming structure related

to the gaming area.” While the term “non-gaming structure” is not itself defined, the statute does 

offer some guidance as to its intended meaning. Within the same definition, examples of non-gaming 

structures were listed to include hotels, restaurants, oror other amenities. 

Consequently, the Commission used this definition to infer that a component needed to

be a structure of some sort, toto be included in the boundary of a gaming establishment. In 2014, the 

Commission found that the gaming area, hotel, meeting and convention spaces, ball room, retail 

areas, restaurants/food and beverage lounge areas, night club, back of house, underground parking 

areas, physical plant/facilities, maintenance, and related public spaces were with within the boundary 

2 Mass. Gaming Comm’n, Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, 

LLC, and Wynn MA LLC. May 15, 2014.
3 Memorandum from [MGC] Staff Recommending Approval of MGM Springfield. April 23, 2018. See also,

Petition to Amend the Premises of the Gaming Establishment for Plainridge Park Casino, submitted by licensee, 2021.
4 City of Revere, et al. v. Massachusetts Gaming Comm’n, et al., Suffolk Superior Court Civ. A. NO. 1484CV03253-

BLS1 at 20.  (February 16, 2022).
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of the proposed gaming establishments proposed by the two category 1 applicants.5 By contrast, the 

Commission found thatat municipal or internal roadways, surface parking lots, and entry ways to the 

casino were not “structures in traditional sense” and they were ultimately not included in the gaming 

establishment boundaries of either applicant.6

In evaluating the current project, the Commission considereded each component of the 

project individually. InIn contrast with the submissions of the category 1 applicants, Wynn, and 

Mohegan in 2014, all buildings in the proposed project: parking garage, restaurant, and live 

entertainment venue are actual structures and thus satisfy the first element of the test. The 

elevated footbridge connecting the two properties, as currently designed, would similarly meet 

this definition, as it is a structure in the traditional sense. In conclusion, the project, as currently 

designed, satisfies part one of the analysis.  

II. Relation to Gaming Area

The next factor requireses the Commission to decide whether the project is related to the 

gaming area of the existing gaming establishment, Encore Boston Harbor. The statute, G. L. c. 23K, § 

2, defines “gaming area” as “the portion of the premises of the gaming establishment in which 

gaming is conducted.” In 2014 the Commission determined that the “gaming area, hotel, meeting and 

convention spaces, ball room, retail areas, restaurants/food and beverage lounge areas, night club, 

back of house, underground parking areas, physical plant/facilities, maintenance, and related public 

spaces” were part of the gaming establishment as they were intended, at least in part, to “support the 

gaming area by making entire facility a more attractive destination.” 7

Conversely, the racetrack at Suffolk Downs was found unrelated to the gaming area of 

the gaming establishment proposed by Mohegan Sun, in part due toto a “lack of proximity between the 

entrance to the track from the entrance to the gaming area, no infrastructure connecting the structures, 

and lack of common ownership or control of track operations by applicant Mohegan .…” 8

In the current matter, each of the components of the project were deemed by the 

Commission to be related to the gaming area of Encore Boston Harbor, as the development would 

make the entire facility a more attractive destination. Specifically, the 20,000 square-feet of 

restaurant and dining space; live entertainment venue of less than 1000 seats; 2,200-space parking 

garage; and elevated pedestrian bridge connecting the two properties, are each separately and as a 

whole likely to draw more visitors to the gaming establishment and enhance the overall destination. 

The proximity of the project toto the existing gaming area, connection of the two facilities via 

infrastructure, and the proposed amenities support a conclusion that the project relates to the gaming 

area; satisfying the second factor of the 4-part analysis.  

5 Mass. Gaming Comm’n, Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, 

LLC, and Wynn MA LLC. May 15, 2014 (page 9).).
6 IdId. (pages 8 and 9).).
7 IdId. (page 9).).
8 IdId. (page 8).
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III. Common Ownership and Control of Gaming Applicant

At the heart of this third element is the question as to whether the Commission could 

practically and effectively assert its jurisdiction over a particular area of the project and require 

that all the Commission’s familiar regulatory requirements be followed in that area. Common 

ownership and “operational control” or lack thereof, was previously considered by the 

Commission in 2014, as well as 2018. 9 In both instances, the Commission emphasized the need 

to examine the control element “is implicit in the [chapter 23K]’s licensing and registration 

requirements.”1010

In its 2014 decision, the Commission delineated that applicant Mohegan Sun’s lack 

of operational control of Suffolk Downs’ racetrack supported a finding of a lack of requisite 

ownership under the third component of the 4-part analysis.1111 Similarly, the Commission found 

that there was no common ownership or control that would allow for regulatory oversight of the 

Boston Symphony Orchestra and TD Garden, with which Wynn MA, LLC executed cross 

marketing agreements.1212

In the present matter, Wynn MA, LLC does not own, or control the proposed project. 

An entity named East Broadway, LLC owns the land, and another entity, Wynn Resorts 

Development, LLC would oversee the project’s construction. The analysis does not end there 

though. Each of these entities are wholly owned subsidiaries of Wynn Resorts, Limited which is 

the parent company of the gaming licensee, and accordingly, a qualifier subject to the authority 

of the Commission, pursuant to G. L. c. 23K, § 14 and 205 CMR 115.  

Moreover, there are ample examples in Massachusetts jurisprudence of courts or 

government entities looking beyond the corporate form to determine control when it becomes

necessary to carry out a law’s intended purpose. In Berg v. Town of Lexington, 68 Mass.App.Ct. 569, 

574 (2007), the Court found that related parties’ practice of placing ownership of adjoining lots in 

separate forms, known as “checkerboarding,” had been utilized to avoid zoning provisions that 

require lots held in common ownership to be combined for determining area and frontage. In 

evaluating the context of checkerboarding, and land ownership, the Court weighed the amount of 

control over a parcel as dispositive, asking:  “did the landowner have it ‘within his power,’ i.e., his 

legal control to use the adjoining land so as to avoid or reduce the nonconformity?” Planning Bd. of 

Norwell v. Serena, 27 Mass.App.Ct. 689, 691 (1989).  

Applying this analysis to the present matter, the Commission finds that by virtue of the 

parent/subsidiary relationship the requisite ownership and control over the project exists such that 

9 IdId. (Page 7). See also, Memorandum page 2, citing the 2014 Decision, G. L. c.c. 23K, §§ 30 – 3232, “The requirement for 

the licensee to own or control all land on which the gaming establishment is located, G. L. c. 23K, §15 (3), and the statues 

general structure which places control of the licensee at the hear of the Commission’s regulatory authority.” 
1010 Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, LLC, and Wynn MA LLC. 

May 15, 2014 (Page 7, “Analysis and Determinations”)”). 
1111 Id. (Page 5 and 8)8).  
1212 IdId. (Page 10.)
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the Commission could exert regulatory oversight. Specifically, Wynn Resorts, Limited, a qualifier 

subject to the Commission’s oversight, ultimately controls the land that is owned by East Broadway, 

LLC, and that would be developed by Wynn Resorts Development, LLC. Accordingly, the requisite 

ownership and control over the project exist. For these reasons, the Commission finds that third 

element of the 4-part analysis is adequately satisfied. 

IV. Regulatory Interest 

The Commission has broad discretion in deciding whether it has a regulatory interest in 

exerting jurisdiction over the project pursuant to the objectives set forth in G. L. c. 23K. In its 2014 

decision determining the gaming establishment boundaries for applicants Mohegan and Wynn, the 

Commission held that the fourth component of the 4-part analysis was only considered ifif the first 

three parts of the analysis were satisfied.1313 The Commission recognized that it was important to 

include certain amenities as part of the gaming establishment, in part, because it held an interest in 

ensuring that the employees working in those areas were licensed or registered by the Commission, 

and the Commission have knowledge of the flow of money through those areas.1414

In its discretion, the Commission has also previously concluded that it did not have an 

interest in including certain non-gaming structures within the gaming establishment boundary. For 

example, thehe boat dock at the Encore Boston Harbor property met the first three parts of the 4-part 

analysis, however, the Commission determined that it did not have a regulatory interest in the area,

as the dock was subject to other government oversight and there was no additional benefit to 

including it within the boundary.1515 A similar rationale was applied to the race track at Plainridge 

Park Casino, which was already subject to the Commission’s jurisdiction under G.G. L. c. 128A. Both

components were excluded from their respective gaming establishments.

In the present matter, the Commission concluded that while there are some concerns 

stemming from the development and operation of the project, that those issues can be 

adequately remedied by way of a license condition attached to the existing Wynn MA, LLC 

gaming license rather than modifying the existing gaming establishment boundary to include the

new project.t. These conditions, discussed and finalized at the March 14, 2022 public meeting,

are set out within the attached ‘Exhibit A’. The conditions were drafted to address the concerns 

raised at the Commission’s March 10, 2022, public meeting, namely: the number of seats 

included in ththe live entertainment venue; compliance with Massachusetts Environmental Policy 

Act (“MEPA”); security issues associated with the project including coordination with local law 

enforcement; contemporaneous reporting guidelines to the Investigation and Enforcement 

Bureau (“IEB”); ensuring that future employees of the project, who will not be licensed or 

registered by the Commission, do not have access to the sensitive areas of the gaming 

establishment; and egress, ingress, and security issues associated with the pedestrian bridge.

Accordingly, with these conditions in place, the Commission concludes that it does not have a

1313 IdId. (Page 7).
1414 Id. (Page 8).
1515 Id. (Page 9).
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regulatory interest in including the components of the project as part of the existing gaming 

establishment. 

Conclusion 

For the foregoing reasons, the Commission concluded that no elements of the project 

will be considered part of the existing gaming establishment, and subject to its regulation. 

Further, the gaming license awarded to Wynn MA, LLC is hereby amended to include the 

conditions set forth in the attached ‘Exhibit A.’  
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EXHIBIT A

The conditions attached to the Category 1 gaming license awarded to Wynn MA, LLC as 

prescribed in the November 7, 2014, decision issued by the Commission are hereby amended to 

add the following conditions that relate to the proposed development east of Broadway in 

Everett, MA across from Encore Boston Harbor (hereinafter, “the project”). Wynn MA, LLC, 

and Wynn Resorts, Limited, as applicable, shall ensure that: 

1.1. Any entertainment venue that is developed as part of the project for purposes of hosting 

live entertainment, in whole or in part, shall at all times contain less than 1000 or more 

than 3500 ticketed seats whether such seating is permanent, temporary, or a combination 

thereof. Further, in accordance with the plans presented to the Commission on February 

10, 2022, no more than 999 ticketed patrons, whether paid or complimentary, may be 

permitted entry for any single live entertainment event. If live entertainment in the 

entertainment venue will be viewable from any restaurant or other amenity on the 

premises, any such seats or positions shall be counted towards the aforementioned

figures. Nothing in this condition should be deemed to prohibit live entertainment events 

of more than 3,500 ticketed seats consistent with G. L. c. 23K, § 9 (a)11. For purposes of 

this provision, ‘live entertainment’ shall mean any one or more of the following activities

performed inin-person by one or more individuals: (1) musical act; (2) theatrical act; (3) 

comedy act; (4) play; (5) magic act; (6) disc jockey; or (7) similar activity consistent with 

the common understanding of ‘live entertainment’ as determined by the Commission, or 

its designee, if necessary. 

2.2. Booking agreements and/or contracts executed for the provision of live entertainment at 

the live entertainment venue shall not include any provision establishing a radius 

restriction that would actually or effectively prevent the entertainer(s) from performing

elsewhere within any specific geographic area within the Commonwealth of 

Massachusetts. 

3.3. A Notice of Project Change, Request for Advisory Opinion or Environmental 

Notification Form shall be submitted, as appropriate, to the Massachusetts Environmental 

Policy Act Office (hereinafter, “MEPA”) of the Executive Office of Energy and 

Environmental Affairs. Promptly upon such filing, a copy of said documents as well as 

any MEPA decisions shall be submitted to the Commission. The Commission reserves 

the right to provide comments on any application submitted relative to the project. 

4.4. A security plan for the parking garage proposed as part of the project shall be submitted 

to the Commission for approval at least 60 days prior to opening of such garage. The 

security plan shall include, at a minimum, regular patrolling of the garage by security 

personnel, and a provision that requires security personnel to conduct regular checks of 

parking areas for minors left in motor vehicles and immediately report any such finding 

to the City of Everett Police Department. Any such reports involving patrons of the 

gaming establishment shall contemporaneously be reported to the IEB. Upon approval, 
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Wynn MA, LLC, and Wynn Resorts, Limited, as applicable, shall implement and comply

with the approved plan.

5.5. The licensee shall submit any proposed plan for further development or construction 

within the area included as part of the City of Everett’s Lower Broadway District Urban 

Renewal Plan, as amended, by any entity owned or controlled by Wynn Resorts, Limited,

or affiliated with Wynn MA, LLC, or upon any land owned by said entities, to the 

Commission for review prior to or contemporaneous with its filing with any other 

governmental agency. 

6.6. Employees of the facilities on the project site shall not be afforded access to any 

restricted areas of the gaming establishment unless they follow the applicable visitor 

access protocols. 

7.7. The licensee shall submit a plan relative to the proposed pedestrian bridge connecting the 

project site to the existing gaming establishment to the Commission for approval within 

90 days of execution of this decision (March 14, 2022) that includes, at a minimum, the 

following:

a)a) A depiction of a point of egress from the bridge in the vicinity where patrons 

would enter the gaming establishment to allow the public to depart the bridge 

without entering the gaming esestablishment. The licensee shall submit the final 

design plans for the bridge, which shall incorporate said point of egress, to the 

Commission promptly upon submission to the City of Everett building 

department; and

b)b) A security outline for the bridge which includes, but is not limited to:

1.1. a description of any surveillance camera coverage;

2.2. a schematic of the security checkpoint and the interior area of the existing 

gaming establishment at the point of entry;

3.3. security department patrol procedures; and

4.4. a plan identifying the coordination with the relevant law enforcement 

authorities to address security and incident response.

Upon approval, Wynn MA, LLC, and Wynn Resorts, Limited, as applicable, shall implement 

and comply with the approved plan.
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Samuel M. "Tony" Starr
617 348 4467 
tstarr@mintz.com M

MINTZ

One Financial Center 
Boston, MA 02111 

617 542 6000 
mintz.com

September 13, 2022

BY EMAIL AND REGULAR MAIL

Joseph E. Delaney
Chief, Division of Community Affairs 
Massachusetts Gaming Commission 
101 Federal Street, 12th Floor
Boston, MA 02110

Re: Revision to Wynn MA, LLC Gaming Establishment

Dear Chief Delaney:

As you know, this office represents Wynn MA, LLC. Wynn MA, LLC submits this letter to request 
approval of a revised gaming establishment1' boundary to include a gaming area2' in the East of 
Broadway Development in Everett, Massachusetts. As set forth below, the proposed revised gaming 
establishment boundary (i) meets the four part test established by the Massachusetts Gaming 
Commission (“Commission”) to determine whether to exercise its authority over a gaming 
establishment; (ii) is contemplated by the existing Host Community Agreement (“HCA”) between Wynn 
MA, LLC and the City of Everett3'; and (iii) would not require vote on a new ballot question pursuant to 
M.G.L. c. 23k § 15 (13). Therefore, Wynn MA, LLC respectfully requests that the Commission approve 
its proposed revised gaming establishment boundary.

BACKGROUND

On May 15, 2014, the Commission approved a gaming establishment boundary for Encore Boston 
Harbor (“EBH”) that included the gaming area, hotel, meeting and convention spaces, ball room, retail 
areas, restaurants/food and beverage/lounge areas, nightclub, back of house, underground parking 
areas, physical plant/facilities maintenance, and all public spaces related to those spaces. See

1/ “Gaming establishment”, the premises approved under a gaming license which includes a 
gaming area and any other nongaming structure related to the gaming area and may include, but 
shall not be limited to, hotels, restaurants or other amenities. M.G.L. c. 23K, §2.

2' “Gaming area”, the portion of the premises of a gaming establishment in which or on which 
gaming is conducted. M.G.L. c. 23K, §2.

3/ Attached as Exhibit A.

BOSTON LONDON LOS ANGELES NEW YORK SAN DIEGO SAN FRANCISCO WASHINGTON
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY AND POPEO, P C
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Decision Regarding the Determination of Premises of the Gaming Establishment for Mohegan Sun 
MA, LLC and Wynn MA, LLC, May 15, 2014.4/

In evaluating its statutory authority to determine the boundary of a “gaming establishment,” the 
Commission concluded:

“[u]nder G.L. c. 23K, §10(a), hotels are necessarily part of the gaming establishment. 
Beyond that, though, by use of the term ‘may’ in the definition of ‘gaming 
establishment,’ it is clear that the Legislature intended to provide the Commission great 
latitude in determining the components of the gaming establishment. The latitude was 
designed so that the Commission is able to include any element within the gaming 
establishment that it deems necessary to ensure proper regulation of the gaming 
licensee.”

Id. at page 4.

In applying its authority to specific elements of the gaming establishment, the Commission set out a 
four part test: (1) the component is a non-gaming structure, (2) the component is related to the gaming 
area, (3) the component is under common ownership and control of the gaming applicant, and (4) 
whether the Commission has a regulatory interest in including it as part of the gaming establishment. 
The fourth component only comes into play where the first three components are satisfied. Id. at page 
7.

Under this analysis, the Commission found that the gaming area, hotel, meeting and convention 
spaces, ball room, retail areas, restaurants/food and beverage/lounge areas, nightclub, back of house, 
underground parking areas, physical plant/facilities maintenance, and all public spaces related to 
those spaces were within the boundary of the gaming establishment for EBH. Id. at page 10.

Conversely, the Commission found that Horizon Way, internal roadways on the remaining part of the 
EBH site, the harbor walk and exterior parking areas were not part of the gaming establishment. Id. 
at page 9. The basis for excluding these areas was that they did not satisfy the first component of the 
test in that they are not “structures in the traditional sense” and that “the Commission does not have 
any regulatory interest in overseeing those areas” Id.* 5

EAST OF BROADWAY DEVELOPMENT

As the Commission is aware, the East of Broadway Development will be located on 
Broadway/Route 99 across the street from the EBH. Consistent with Everett’s 2013 Lower Broadway 
District Master Plan, which aims to ‘‘[t]ransform Lower Broadway into a vibrant mixed use urban 
neighborhood with a strong identity, civic spaces, employment opportunities, recreational amenities, 
and public access to the Mystic River,” and the Lower Broadway District Urban Renewal Plan, which 
created a Destination District with “desired uses in the District include[ing] restaurants, hotels, 
recreational uses, entertainment venues such as theaters, cinemas, and concert halls, recreational

4/ Attached as Exhibit B.

5 These elements were not proposed for inclusion by EBH but were raised by the City of Boston in 
furtherance of its argument that it was a Host Community for EBH.
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facilities, water transportation facilities, and retail stores,” the East of Broadway Project Development 
is a multi-use development, which includes the construction of an approximately 20,000-gross- 
square-foot, two-story restaurant/retail building with an outdoor dining terrace, a 999-seat Events 
Center and associated pre-function space, a parking garage, and a pedestrian bridge to cross 
Broadway (Route 99).

The Commission previously considered “whether the [East of Broadway Project Development] 
should be considered part of the Encore Boston Harbor’s existing gaming establishment and thus, 
subject to Commission regulatory oversight.” See Memorandum Regarding Development East of 
Broadway in Everett, MA, May 12, 2022.6/The Commission concluded “the proposed project will not 
be considered part of the existing gaming establishment, but the gaming licensee will be subject to 
certain conditions pertaining to the project.” Ex. C at Background. With respect to the four-prong 
test, the Commission concluded that the East of Broadway Project Development satisfied the first 
three prongs of the test (i.e., non-gaming structure, related to the gaming area, and under common 
ownership and control of the gaming applicant). The Commission concluded, however, that the East 
of Broadway Project Development did not satisfy the fourth prong, and, therefore, the Commission 
did “not have a regulatory interest in including the components of the project as part of the existing 
gaming establishment.” Id. at Section IV. In support of this conclusion, the Commission explained 
that concerns stemming from the East of Broadway Project Development could be “adequately 
remedied by way of a license condition attached to the existing Wynn MA, LLC gaming license rather 
than modifying the existing gaming establishment boundary to include the new project.” Id.7/

REVISED GAMING ESTABLISHMENT PROPOSAL

EBH would now like to include a gaming area in one of the buildings that will be part of the East of 
Broadway Project Development and therefore requests that the Commission revise the gaming 
establishment boundary to include that building and the pedestrian bridge providing access from the 
existing EBH to that building. The proposed revision is set forth in red on Exhibit D and would include 
a sports book, nightclub, day club, comedy club, theater (less than 1,000 seats), poker room, and a 
parking garage.

The Commission has already determined that the East of Broadway Project Development satisfies 
the first three elements of the four-prong test. With the inclusion of a gaming area in the East of 
Broadway Project Development, EBH believes the fourth prong would be satisfied, and EBH 
respectfully requests that the Commission exercise its discretion to revise the gaming establishment 
boundary to include this building where the gaming area will be located and the pedestrian bridge 
which will connect the existing EBH gaming establishment with this new building.

6/ Attached as Exhibit C.

7/ These conditions included the number of seats included in the live entertainment venue; 
compliance with Massachusetts Environmental Policy Act ("MEPA”); security issues associated 
with the project including coordination with local law enforcement; contemporaneous reporting 
guidelines to the Investigation and Enforcement Bureau ("IEB”); ensuring that future employees of 
the project, who will not be licensed or registered by the Commission, do not have access to the 
sensitive areas of the gaming establishment; and egress, ingress, and security issues associated 
with the pedestrian bridge.
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In satisfaction of the fourth part of the Commission’s test, the Gaming Commission does have a 
regulatory interest in this gaming area being part of the gaming establishment. EBH would of course 
manage this area consistent with the measures taken in the current gaming establishment. The 
Commission has an interest in ensuring that its jurisdiction, rules, and regulations apply to this 
important part of EBH’s gaming establishment.

Finally, nothing included in EBH’s proposal is inconsistent or seeks to change the Commission’s May 
15, 2014 decision, specifically as it pertains to its impact on host and surrounding communities. All 
proposed spaces are clearly within the City of Everett, the addition of a gaming area in the East of 
Broadway Development is contemplated by the HCA between Wynn MA, LLC and the City of Everett, 
and the revision to the gaming establishment boundary would not require a vote on a new ballot 
question pursuant to M.G.L. c. 23k § 15 (13).

I. All spaces in the proposed revision to the gaming establishment boundary are in 
Everett, MA.

Wynn MA, LLC’s proposed revisions to the gaming establishment boundary are set forth in Exhibit D. 
The current gaming establishment boundary appears in blue and the proposed revision appears in 
red. Together, the blue and red sections make up the proposed revised gaming establishment. As 
depicted in Exhibit D, all elements of the East of Broadway Development, shown in red, including the 
pedestrian bridge, are in Everett, MA. There is no impact on any surrounding communities, and the 
HCA between Wynn MA, LLC and the City of Everett permits a revision of this type.

II. The addition of a gaming area in the East of Broadway Development is contemplated 
by the HCA between Wynn MA, LLC and the City of Everett.

The HCA between Wynn MA, LLC and the City of Everett specifically contemplates that Wynn MA, 
LLC may undertake construction on property other than the current EBH site. And the HCA provides 
a mechanism to address such construction. Section 1 of the HCA establishes “Impact Payments to 
Everett” and Section 1.B.2 describes the "Annual PILOT Payment to Everett.” Ex. A, Section I.B.2. In 
pertinent part, this section provides:

The parties recognize that the Project may change and the proposed PILOT with 
annual increases will apply notwithstanding such changes, including any increase to 
the Project Site and building area. However, if total square footage of the Project 
building area (not including parking areas) exceeds the Area Cap, then the parties 
shall renegotiate the PILOT in good faith based upon the full amount of additional 
space above the currently proposed one million three hundred and twenty thousand 
(1.32 million) square feet. The Area Cap shall apply to new construction on the 
Project Site after Wynn has commenced operations; provided, however, if, after Wynn 
commences operations, Wynn undertakes any substantial new construction (“New 
Construction") on property which is not a part of the Project Site as of date Wynn 
commences operations (“New Property”), then the parties shall renegotiate the PILOT 
or negotiate a separate real estate tax arrangement in good faith based on the such 
substantial New Construction on such New Property.

Id. at pages 4-5 (emphasis added). The East of Broadway Development is being developed 
on ‘‘property which is not a part of the Project Site as of date Wynn commence[d] operations” 
and therefore meets the definition of "New Property” under the HCA. Id. As a result, Wynn
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MA, LLC and the City of Everett have two choices in addressing this New Property: the 
parties can either (i) “renegotiate the PILOT,” or (ii) “negotiate a separate real estate tax 
arrangement.” Id. Here, Wynn MA, LLC and the City of Everett will negotiate a separate real 
estate tax arrangement. As a result, the proposed revision to the gaming establishment does 
not require any change to the existing HCA between Wynn MA, LLC and the City of Everett.

III. The HCA between Wynn MA, LLC and the City of Everett was incorporated into the 
June 22, 2013 ballot question required by the Gaming Act such that an additional 
election is not required.

The election mandated by M.G.L. c. 23k, § 15 (13) took place in the City of Everett on June 22, 
2013. As required, the ballot question was accompanied by a “concise summary” of the HCA “as 
determined by the city solicitor or town counsel.” M.G. L. c. 23K, § 15(13). In addition, the signed 
HCA was made available to the public including at the Everett public library, Everett United office, 
Everett City Hall, and online. Because the June 22, 2013 ballot question fairly summarized and 
incorporated the HCA that contemplates and permits a revision of the type now proposed by Wynn 
MA, LLC, no further election is required.

Based on the above, EBH requests that the Commission approve a revised gaming establishment 
boundary as set forth in Exhibit D.

Thank you for your attention to this matter. Please contact me with any questions or concerns.

Very truly yours,

Samuel M. “Tony" Starr
Member / Co-Chair, Construction Law Practice

SMS/pm

Enclosures

cc: Caitie Hill, Esq. (by email - w/encs.)
Jacqui Krum, Esq. (by email - w/encs.)

129550557V.1
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MEMORANDUM 

FROM:  Massachusetts Gaming Commission 
RE:  Development East of Broadway in Everett, MA 
DATE:   May 12, 2022 
                                                                                       

 
Background 

Wynn MA, LLC, the Region A gaming licensee which owns and operates the gaming 
establishment, Encore Boston Harbor, notified the Commission of a proposed new development on 
Lower Broadway, (hereinafter, “the project”). According to the information provided by the licensee, 
the project will consist of approximately 20,000 square-feet of restaurant space; a live entertainment 
venue with associated pre-function space of less than 1000 seats; a 2,200-space parking garage; and a 
400-foot elevated pedestrian bridge across Broadway, which will connect the project to the existing 
gaming establishment. Potential future additions to the proposed project include two hotels, north of 
the project site. Accordingly, the issue presented to the Massachusetts Gaming Commission 
(hereinafter, “Commission”) is whether the project should be considered part of the Encore Boston 
Harbor’s existing gaming establishment and thus, subject to Commission regulatory oversight. On 
February 28, 2022, the Commission held a public hearing, at which it solicited comments from 
interested members of the public. It then considered this matter at its March 10, 2022, and March 14, 
2022, public meetings, respectively. After review and discussion, the Commission concluded that the 
proposed project will not be considered part of the existing gaming establishment, but the gaming 
licensee will be subject to certain conditions pertaining to the project, as outlined below. 

Overview 

In accordance with G. L. c. 23K, § 1(10), “the power and authority granted to the 
commission shall be construed as broadly as necessary for the implementation, administration, 
and enforcement of [ G. L. c. 23K].” Additionally, G. L. c. 23K, § 4, states “the commission 
shall have all powers necessary or convenient to carry out and effectuate its purposes.” 
Accordingly, the Commission is afforded broad discretion in deciding matters directly within its 
purview. In this case, that took the form of a determination as to the proper boundaries of a 
“gaming establishment” in accordance with the statutory definition1 to ensure proper regulatory 
oversight of gaming related matters under chapter 23K.  

The Commission outlined a 4-part analysis, rooted in chapter 23K, to examine whether a 
particular structure, or area would be considered part of a gaming establishment. The analysis 

 
1  G. L. c. 23K, § 2 defines “gaming establishment” as “the premises approved under a gaming license which includes a 
gaming area and any other nongaming structure related to the gaming area, and may include, but shall not be limited to, 
hotels, restaurants or other amenities.” 
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requires a determination as to whether each component of the project: (1) is a non-gaming structure; 
(2) is related to the gaming area; (3) is under common ownership and control of the gaming licensee; 
and (4) if of the character that the Commission has a regulatory interest in including it as part of the 
gaming establishment. The Commission noted in prior determinations that part 4 of the analysis is 
only conducted if the first 3 elements are satisfied. This analysis was established as part of the 
Commission’s 2014 decision that determined the boundaries of the 2 applicants for the Region A, 
category 1 gaming license.2 Since its inception, this analysis has been applied by the Commission not 
only in determining the boundaries of the three existing gaming establishments, but also in later 
amendments to the boundaries at MGM Springfield and Plainridge Park Casino, in 2018 and 2021, 
respectively.3 
 

It is also significant that courts have twice examined the 4-part analysis, as well as the 
discretion of the Commission to make determinations relative to the composition of a gaming 
establishment. Specifically, it was recently recognized that the application of the analysis in 
determining the boundary of the proposed gaming establishments in 2014 “has a certain, practical 
logic and must be afforded extreme deference by this court.” 4 

In applying the 4-part analysis to the current project, the Commission has determined that 
no portion of the project will be considered a part of the existing gaming establishment. The licensee, 
Wynn MA, LLC, and its parent corporation, Wynn Resorts, Limited, shall however, be subject to 
certain conditions, set forth here in ‘Exhibit A,’ to ensure that the regulatory concerns raised by the 
Commission during the public discussions of the project are adequately addressed throughout the 
project’s construction and eventual operation. The Commission’s analysis is as follows: 

I. Non-Gaming Structure  

The first element of the analysis requires an evaluation as to whether the components of 
the project are non-gaming structures. Determination of this factor rests largely upon the definition of 
‘gaming establishment’ which includes the “gaming area and any other nongaming structure related 
to the gaming area.” While the term “non-gaming structure” is not itself defined, the statute does 
offer some guidance as to its intended meaning. Within the same definition, examples of non-gaming 
structures were listed to include hotels, restaurants, or other amenities.  

Consequently, the Commission used this definition to infer that a component needed to 
be a structure of some sort, to be included in the boundary of a gaming establishment. In 2014, the 
Commission found that the gaming area, hotel, meeting and convention spaces, ball room, retail 
areas, restaurants/food and beverage lounge areas, night club, back of house, underground parking 
areas, physical plant/facilities, maintenance, and related public spaces were with within the boundary 

 
2 Mass. Gaming Comm’n,  Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, 
LLC, and Wynn MA LLC. May 15, 2014. 
3 Memorandum from [MGC] Staff Recommending Approval of MGM Springfield. April 23, 2018. See also, 
Petition to Amend the Premises of the Gaming Establishment for Plainridge Park Casino, submitted by licensee, 2021. 
4 City of Revere, et al. v. Massachusetts Gaming Comm’n, et al., Suffolk Superior Court Civ. A. NO. 1484CV03253-
BLS1 at 20.  (February 16, 2022). 
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of the proposed gaming establishments proposed by the two category 1 applicants.5 By contrast, the 
Commission found that municipal or internal roadways, surface parking lots, and entry ways to the 
casino were not “structures in traditional sense” and they were ultimately not included in the gaming 
establishment boundaries of either applicant.6  

In evaluating the current project, the Commission considered each component of the 
project individually. In contrast with the submissions of the category 1 applicants, Wynn, and 
Mohegan in 2014, all buildings in the proposed project: parking garage, restaurant, and live 
entertainment venue are actual structures and thus satisfy the first element of the test. The 
elevated footbridge connecting the two properties, as currently designed, would similarly meet 
this definition, as it is a structure in the traditional sense. In conclusion, the project, as currently 
designed, satisfies part one of the analysis.  

 
II. Relation to Gaming Area 

The next factor requires the Commission to decide whether the project is related to the 
gaming area of the existing gaming establishment, Encore Boston Harbor. The statute, G. L. c. 23K, § 
2, defines “gaming area” as “the portion of the premises of the gaming establishment in which 
gaming is conducted.” In 2014 the Commission determined that the “gaming area, hotel, meeting and 
convention spaces, ball room, retail areas, restaurants/food and beverage lounge areas, night club, 
back of house, underground parking areas, physical plant/facilities, maintenance, and related public 
spaces” were part of the gaming establishment as they were intended, at least in part, to “support the 
gaming area by making entire facility a more attractive destination.” 7   

Conversely, the racetrack at Suffolk Downs was found unrelated to the gaming area of 
the gaming establishment proposed by Mohegan Sun, in part due to a “lack of proximity between the 
entrance to the track from the entrance to the gaming area, no infrastructure connecting the structures, 
and lack of common ownership or control of track operations by applicant Mohegan .…” 8  

In the current matter, each of the components of the project were deemed by the 
Commission to be related to the gaming area of Encore Boston Harbor, as the development would 
make the entire facility a more attractive destination. Specifically, the 20,000 square-feet of 
restaurant and dining space; live entertainment venue of less than 1000 seats; 2,200-space parking 
garage; and elevated pedestrian bridge connecting the two properties, are each separately and as a 
whole likely to draw more visitors to the gaming establishment and enhance the overall destination. 
The proximity of the project to the existing gaming area, connection of the two facilities via 
infrastructure, and the proposed amenities support a conclusion that the project relates to the gaming 
area; satisfying the second factor of the 4-part analysis.  

 
5 Mass. Gaming Comm’n, Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, 
LLC, and Wynn MA LLC. May 15, 2014 (page 9). 
6 Id. (pages 8 and 9). 
7 Id. (page 9). 
8 Id. (page 8). 
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III. Common Ownership and Control of Gaming Applicant 

At the heart of this third element is the question as to whether the Commission could 
practically and effectively assert its jurisdiction over a particular area of the project and require 
that all the Commission’s familiar regulatory requirements be followed in that area. Common 
ownership and “operational control” or lack thereof, was previously considered by the 
Commission in 2014, as well as 2018. 9 In both instances, the Commission emphasized the need 
to examine the control element “is implicit in the [chapter 23K]’s licensing and registration 
requirements.”10  

In its 2014 decision, the Commission delineated that applicant Mohegan Sun’s lack 
of operational control of Suffolk Downs’ racetrack supported a finding of a lack of requisite 
ownership under the third component of the 4-part analysis.11 Similarly, the Commission found 
that there was no common ownership or control that would allow for regulatory oversight of the 
Boston Symphony Orchestra and TD Garden, with which Wynn MA, LLC executed cross 
marketing agreements.12  

In the present matter, Wynn MA, LLC does not own, or control the proposed project. 
An entity named East Broadway, LLC owns the land, and another entity, Wynn Resorts 
Development, LLC would oversee the project’s construction. The analysis does not end there 
though. Each of these entities are wholly owned subsidiaries of Wynn Resorts, Limited which is 
the parent company of the gaming licensee, and accordingly, a qualifier subject to the authority 
of the Commission, pursuant to G. L. c. 23K, § 14 and 205 CMR 115.  

Moreover, there are ample examples in Massachusetts jurisprudence of courts or 
government entities looking beyond the corporate form to determine control when it becomes 
necessary to carry out a law’s intended purpose. In Berg v. Town of Lexington, 68 Mass.App.Ct. 569, 
574 (2007), the Court found that related parties’ practice of placing ownership of adjoining lots in 
separate forms, known as “checkerboarding,” had been utilized to avoid zoning provisions that 
require lots held in common ownership to be combined for determining area and frontage. In 
evaluating the context of checkerboarding, and land ownership, the Court weighed the amount of 
control over a parcel as dispositive, asking:  “did the landowner have it ‘within his power,’ i.e., his 
legal control to use the adjoining land so as to avoid or reduce the nonconformity?” Planning Bd. of 
Norwell v. Serena, 27 Mass.App.Ct. 689, 691 (1989).  

 
Applying this analysis to the present matter, the Commission finds that by virtue of the 

parent/subsidiary relationship the requisite ownership and control over the project exists such that 

 
9 Id. (Page 7).  See also, Memorandum page 2, citing the 2014 Decision, G. L. c. 23K, §§ 30 – 32, “The requirement for 
the licensee to own or control all land on which the gaming establishment is located, G. L. c. 23K, §15 (3), and the statues 
general structure which places control of the licensee at the hear of the Commission’s regulatory authority.”  
10 Decision Regarding the Determination of the Gaming Establishment for Mohegan Sun MA, LLC, and Wynn MA LLC. 
May 15, 2014 (Page 7, “Analysis and Determinations”). 
11 Id. (Page 5 and 8).  
12 Id. (Page 10.) 
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the Commission could exert regulatory oversight. Specifically, Wynn Resorts, Limited, a qualifier 
subject to the Commission’s oversight, ultimately controls the land that is owned by East Broadway, 
LLC, and that would be developed by Wynn Resorts Development, LLC. Accordingly, the requisite 
ownership and control over the project exist. For these reasons, the Commission finds that third 
element of the 4-part analysis is adequately satisfied.  

 

IV. Regulatory Interest  

The Commission has broad discretion in deciding whether it has a regulatory interest in 
exerting jurisdiction over the project pursuant to the objectives set forth in G. L. c. 23K. In its 2014 
decision determining the gaming establishment boundaries for applicants Mohegan and Wynn,  the 
Commission held that the fourth component of the 4-part analysis was only considered if the first 
three parts of the analysis were satisfied.13 The Commission recognized that it was important to 
include certain  amenities as part of the gaming establishment, in part, because it held an interest in 
ensuring that the employees working in those areas were licensed or registered by the Commission, 
and the Commission have knowledge of the flow of money through those areas.14  

In its discretion, the Commission has also previously concluded that it did not have an 
interest in including certain non-gaming structures within the gaming establishment boundary. For 
example, the boat dock at the Encore Boston Harbor property met the first three parts of the 4-part 
analysis, however, the Commission determined that it did not have a regulatory interest in the area, 
as the dock was subject to other government oversight and there was no additional benefit to 
including it within the boundary.15 A similar rationale was applied to the race track at Plainridge 
Park Casino, which was already subject to the Commission’s jurisdiction under G. L. c. 128A. Both 
components were excluded from their respective gaming establishments.   

In the present matter, the Commission concluded that while there are some concerns 
stemming from the development and operation of the project, that those issues can be 
adequately remedied by way of a license condition attached to the existing Wynn MA, LLC 
gaming license rather than modifying the existing gaming establishment boundary to include the 
new project. These conditions, discussed and finalized at the March 14, 2022 public meeting, 
are set out within the attached ‘Exhibit A’. The conditions were drafted to address the concerns 
raised at the Commission’s March 10, 2022, public meeting, namely: the number of seats 
included in the live entertainment venue; compliance with Massachusetts Environmental Policy 
Act (“MEPA”); security issues associated with the project including coordination with local law 
enforcement; contemporaneous reporting guidelines to the Investigation and Enforcement 
Bureau (“IEB”); ensuring that future employees of the project, who will not be licensed or 
registered by the Commission, do not have access to the sensitive areas of the gaming 
establishment; and egress, ingress, and security issues associated with the pedestrian bridge. 
Accordingly, with these conditions in place, the Commission concludes that it does not have a 

 
13 Id. (Page 7). 
14 Id. (Page 8). 
15 Id. (Page 9). 
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regulatory interest in including the components of the project as part of the existing gaming 
establishment.  

Conclusion 

For the foregoing reasons, the Commission concluded that no elements of the project 
will be considered part of the existing gaming establishment, and subject to its regulation. 
Further, the gaming license awarded to Wynn MA, LLC is hereby amended to include the 
conditions set forth in the attached ‘Exhibit A.’  
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EXHIBIT A 

 
The conditions attached to the Category 1 gaming license awarded to Wynn MA, LLC as 
prescribed in the November 7, 2014, decision issued by the Commission are hereby amended to 
add the following conditions that relate to the proposed development east of Broadway in 
Everett, MA across from Encore Boston Harbor (hereinafter, “the project”). Wynn MA, LLC, 
and Wynn Resorts, Limited, as applicable, shall ensure that:  
 

1. Any entertainment venue that is developed as part of the project for purposes of hosting 
live entertainment, in whole or in part, shall at all times contain less than 1000 or more 
than 3500 ticketed seats whether such seating is permanent, temporary, or a combination 
thereof. Further, in accordance with the plans presented to the Commission on February 
10, 2022, no more than 999 ticketed patrons, whether paid or complimentary, may be 
permitted entry for any single live entertainment event. If live entertainment in the 
entertainment venue will be viewable from any restaurant or other amenity on the 
premises, any such seats or positions shall be counted towards the aforementioned 
figures. Nothing in this condition should be deemed to prohibit live entertainment events 
of more than 3,500 ticketed seats consistent with G. L. c. 23K, § 9 (a)11. For purposes of 
this provision, ‘live entertainment’ shall mean any one or more of the following activities 
performed in-person by one or more individuals: (1) musical act; (2) theatrical act; (3) 
comedy act; (4) play; (5) magic act; (6) disc jockey; or (7) similar activity consistent with 
the common understanding of ‘live entertainment’ as determined by the Commission, or 
its designee, if necessary. 

2. Booking agreements and/or contracts executed for the provision of live entertainment at 
the live entertainment venue shall not include any provision establishing a radius 
restriction that would actually or effectively prevent the entertainer(s) from performing 
elsewhere within any specific geographic area within the Commonwealth of 
Massachusetts. 

3. A Notice of Project Change, Request for Advisory Opinion or Environmental 
Notification Form shall be submitted, as appropriate, to the Massachusetts Environmental 
Policy Act Office (hereinafter, “MEPA”) of the Executive Office of Energy and 
Environmental Affairs. Promptly upon such filing, a copy of said documents as well as 
any MEPA decisions shall be submitted to the Commission. The Commission reserves 
the right to provide comments on any application submitted relative to the project. 

4. A security plan for the parking garage proposed as part of the project shall be submitted 
to the Commission for approval at least 60 days prior to opening of such garage. The 
security plan shall include, at a minimum, regular patrolling of the garage by security 
personnel, and a provision that requires security personnel to conduct regular checks of 
parking areas for minors left in motor vehicles and immediately report any such finding 
to the City of Everett Police Department. Any such reports involving patrons of the 
gaming establishment shall contemporaneously be reported to the IEB. Upon approval, 
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Wynn MA, LLC, and Wynn Resorts, Limited, as applicable, shall implement and comply 
with the approved plan. 

5. The licensee shall submit any proposed plan for further development or construction 
within the area included as part of the City of Everett’s Lower Broadway District Urban 
Renewal Plan, as amended, by any entity owned or controlled by Wynn Resorts, Limited, 
or affiliated with Wynn MA, LLC, or upon any land owned by said entities, to the 
Commission for review prior to or contemporaneous with its filing with any other 
governmental agency.  

6. Employees of the facilities on the project site shall not be afforded access to any 
restricted areas of the gaming establishment unless they follow the applicable visitor 
access protocols.  

7. The licensee shall submit a plan relative to the proposed pedestrian bridge connecting the 
project site to the existing gaming establishment to the Commission for approval within 
90 days of execution of this decision (March 14, 2022) that includes, at a minimum, the 
following: 

a) A depiction of a point of egress from the bridge in the vicinity where patrons 
would enter the gaming establishment to allow the public to depart the bridge 
without entering the gaming establishment. The licensee shall submit the final 
design plans for the bridge, which shall incorporate said point of egress, to the 
Commission promptly upon submission to the City of Everett building 
department; and 

b) A security outline for the bridge which includes, but is not limited to: 
1. a description of any surveillance camera coverage; 
2. a schematic of the security checkpoint and the interior area of the existing 

gaming establishment at the point of entry; 
3. security department patrol procedures; and 
4. a plan identifying the coordination with the relevant law enforcement 

authorities to address security and incident response. 
 

Upon approval, Wynn MA, LLC, and Wynn Resorts, Limited, as applicable, shall implement 
and comply with the approved plan. 
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MGL 23k Section 15 
 
 
(13) have received a certified and binding vote on a ballot question at an election in the host community 
in favor of such license; provided, however that a request for an election shall take place after the 
signing of an agreement between the host community and the applicant; provided further, that upon 
receipt of a request for an election, the governing body of the municipality shall call for the election to 
be held not less than 60 days but not more than 90 days from the date that the request was received; 
provided further, that the signed agreement between the host community and the applicant shall be 
made public with a concise summary, approved by the city solicitor or town counsel, in a periodical of 
general circulation and on the official website of the municipality not later than 7 days after the 
agreement was signed by the parties; provided further, that the agreement and summary shall remain 
on the website until the election has been certified; provided further, that the municipality that holds an 
election shall be reimbursed for its expenses related to the election by the applicant within 30 days after 
the election; provided further, that the commission shall deny an application for a gaming license if the 
applicant has not fully reimbursed the community; provided further, that, for the purposes of this 
clause, unless a city opts out of this provision by a vote of the local governing body, if the gaming 
establishment is proposed to be located in a city with a population of at least 125,000 residents as 
enumerated by the most recent enumerated federal census, "host community'' shall mean the ward in 
which the gaming establishment is to be located for the purpose of receiving a certified and binding vote 
on a ballot question at an election; provided further, that, upon the signing of an agreement between 
the host community and the applicant and upon the request of the applicant, the city or town clerk shall 
set a date certain for an election on the ballot question in the host community; provided further, that at 
such election, the question submitted to the voters shall be worded as follows: "Shall the (city/town) of 
__________ permit the operation of a gaming establishment licensed by the Massachusetts Gaming 
Commission to be located at __________[description of site]__________? YES _____ NO _____''; 
provided further, that the ballot question shall be accompanied by a concise summary, as determined by 
the city solicitor or town counsel; provided further, that if a majority of the votes cast in a host 
community in answer to the ballot question is in the  
affirmative, the host community shall be taken to have voted in favor of the applicant's license; provided 

further, that, if the ballot question is voted in the negative, the applicant shall not submit a new request 

to the governing body within 180 days of the last election; and provided further, that a new request 

shall be accompanied by an agreement between the applicant and host community signed after the 

previous election; provided further, that if a proposed gaming establishment is situated in 2 or more 

cities or towns, the applicant shall execute an agreement with each host community, or a joint 

agreement with both communities, and receive a certified and binding vote on a ballot question at an 

election held in each host community in favor of such a license; 
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