BEFORE THE MASSACHUSETTS GAMING COMMISSION

In the Matter of:

THE DETERMINATION OF THE
GAMING ESTABLISHMENT FOR
WHICH MOHEGAN SUN
MASSACHUSETTS, LLC SEEKS A
GAMING LICENSE

Opening Brief of M ohegan Sun M assachusetts, LL C

In accordance with the Commission’s vote on Apyi2314, and the subsequent
memorandum concerning the preparatory procesié®oCommission’s May 1, 2014 meeting
(the “May 1 Process Memorandum”), Region A catedgogaming license applicant Mohegan
Sun Massachusetts, LLC (“MSM”) submits this memdran concerning the gaming
establishment for which it seeks approval.

l. MOHEGAN SUN MASSACHUSETTS, LLC SEEKS APPROVAL OF@AMING
ESTABLISHMENT ON LEASED PREMISES LOCATED ENTIRELW REVERE.

The task before the Commission, as stated at thié Z\meeting and in the May 1
Process Memorandum, is to:

Determine the premises of the gaming establishifieenthich Mohegan Sun
Massachusetts, LLC seeks approval in its RFA-2iegibn.

The question is answered in the first instance I3M% RFA-2 application, in particular
its original and supplementary filings in respotes&FA-2 Question No. 4-79, which asks the
applicant to “[p]rovide documentation showing tbedtion of the proposed gaming

establishment, including all amenities and sigaificstructures.” As stated in those responses,
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MSM’s RFA-2 application seeks approval of a ganmestpblishment located on approximately
40 acres of land leased from Sterling Suffolk Racese, LLC (“Sterling Suffolk”) and located
in the City of Revere (the “Leased Premises”).

The project site is located at the corner of Torthag&rive and Winthrop Avenue in
Revere. (See MSM RFA-2 Attachment 4-79-01 (Talb the accompanying Affidavit of Gary
Luderitz “Luderitz Affidavit”) and MSM RFA-2 Attacment 4-79-05 (Luderitz Aff. Tab 2)). In
response to a request for clarification from then@ossion, MSM provided RFA-2 Attachment
4-79-06 (Luderitz Aff. Tab 3), which is the Leada®® and RFA-2 Attachment 4-79-07, which
is the legal description of Leased Premises deapiotethe Lease Plan (Luderitz Aff. Tab 4). As
shown on the Lease Plan and described in the tksgakiption, the boundary of the Leased
Premises runs along the city line between BostahRevere for approximately 878 feet, but the
property line does not cross over into Boston gtpoint.

The preliminary plan of the Leased Premises atthtthi¢he Binding Agreement for
Definitive Ground Lease in Revere, Massachusettgred into on November 27, 2013 (the
“Binding Agreement”), provides that “no portion thie Leased Premises shall be within the City
of Boston.” (MSM RFA-2 Attachment 2-04-02 Ex. Audleritz Aff. Tab 5)). More specifically,
the plan, which is Exhibit A to the Binding Agreembecontains the following provision:

To the extent that further research into the dewi@imunicipal boundary line

between the Cities of Revere and Boston, Massatisudstermines that any

portion of the Leased Premises shown on the attihglaa is located within the

municipal boundary of the City of Boston, then spoiition shall automatically

be deemed to be removed from the Leased Prenfseghe purpose of clarity,
no portion of the Leased Premises shall be witmnQity of Boston.

In sum, MSM seeks approval in its RFA-2 applicatidra gaming establishment located
entirely in Revere and as depicted in MSM Attacht#e@9-06 and as described in MSM

Attachment 4-79-07.
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Looking to MSM’s response to Question 4-79 to datee its gaming establishment is
consistent with the Commission’s precedent in degigg the gaming establishment of the
category 2 licensee, Springfield Gaming and Reagreént LLC. In its Determination of
Issuance of a License to Operate a Category 2 GpBEstablishment, at page 26, the
Commission granted the license and stated simply‘[tjhe gaming establishment is defined as:
the site plan as provided by Springfield Gaming Redevelopment LLC as part of its RFA 2
application as attachment 4-79-02.”

Il. THE LEASED PREMISES WILL CONTAIN ALL OF THE ELEMENS$ OF THE
GAMING ESTABLISHMENT, AS DEFINED BY CHAPTER 23K.

MSM is not suggesting that the Commission, in deieing an applicant’'s gaming
establishment, must accept at face value the kitegnd legal description included in response
to Question 4-79. Mass. General Laws Chapter 2B&‘Gaming Act” or the “Act”) defines the
term “gaming establishment,” and the Question 4i#@®plan controls the determination of the
gaming establishment only if the premises it depictiude the elements of a gaming
establishment identified in the Act’s definitiofor MSM, it does.

A. The Gaming Establishment Includes The Gaming Aned Phose Related Non-
Gaming Structures Built And Operated By The Licen®a Its Land.

The Gaming Act defines a gaming establishment taHeepremises approved under a
gaming license which includes a gaming area anc#mr nongaming structure related to the
gaming area and may include, but shall not be déichib, hotels, restaurants or other amenities.”
M.G.L. c. 23K, § 2.

By making the gaming establishment a “premiseg”Abt makes clear that the

establishment is a geographic area. See, e.g¢k’Blaaw Dictionary (7th ed.) at 1199 (defining

premises as “[a] house or building, along withgitsunds”). By defining it as the premises

“approved under a gaming license,” the Act gives@ommission a role in determining that
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area, subject to the guiding principle that presiseist include the “gaming area and any other
nongaming structure related to the gaming area.”

Identifying the “gaming area” is straightforward@he Act provides a definition of
“gaming area” as the “portion of the premises ghaing establishment in which or on which
gaming is conducted.” M.G.L. c. 23K, § 2. Whiléakes two other definitions from the Act to
specifically identify what counts as “gaming,” ldoice the gaming area is the easy part of
determining the gaming establishmént.

The Act does not provide a separate definitionadth&r nongaming structure related to
the gaming area,” although it gives guidance withm definition of gaming establishment by
noting that the premises “may include hotels, rgstats, and other amenities.” Id. When the
definition is read in conjunction with the remain@é the Gaming Act, and the whole statute is
construed together as part of a comprehensive sghers clear that the related nongaming
structures to be included in the gaming establistiraee those elements of a project built and
operated by the licensee on its own land to prowdéo support provision of, entertainment and
services to patrons.

Numerous provisions of the Gaming Act link the gagnestablishment to the structures
the licensee will build and operate on its landr &ample, the elements included in the
definition of gaming establishment correspond ®dlements an applicant is required to build as
part of its project, as established in the capmatstment requirement. Section 10(a) provides
that investment shall include “a gaming area, astld hotel, and other amenities as proposed in

the application for a category 1 license.” M.L23K, § 10(a). Also, the Act requires that an

! “Gaming” is defined as “dealing, operating, carryamg conducting, maintaining or exposing any game

for pay” and a “Game” is a “banking or percentageng played with cards, dice, tiles, dominoes or an
electronic, electrical or mechanical device or niaelplayed for money, property, checks, creditror a
other representative of value which has been apprby the commission.” M.G.L. c. 23K, § 2.
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application include “the designs for the proposathimg establishment, including the names and
addresses of the architects, engineers and desigrdr 8 9(9). References to the gaming
establishment in the Act’s evaluation criteria dlsdicate it is limited to the applicant’s built
project. Section 5(3) provides that, “with regésdhe proposed gaming establishment,” the
criteria are to include “an evaluation of architeat design and concept excellence, integration
of the establishment into its surroundings, [anatpptial access to multi-modal means of
transportation,” among others.

In other places, the Act contemplates that the ggrestablishment is that which is
constructed on land owned or leased by the applidaor example, to be eligible for a gaming
license, an applicant must demonstrate that it“@¥in or acquire, within 60 days after a license
has been awarded, the land where the gaming edtatdnt is proposed to be constructed.”
M.G.L. c. 23K, § 15(3). Moreover, in connectiortlwihe capital investment in the project, the
Commission is directed to determine whether “if wiclude the purchase or lease price of the
land where the gaming establishment will be locatedG.L. c. 23K, 8 10(a);_see also M.G.L.
c. 23K, § 9(19) (requiring an applicant to statesthler “the applicant purchased or intends to
purchase publicly-owned land for the proposed ggrestablishment”).

In sum, the gaming establishment includes a licBaggaming area and the non-gaming
structures related to the gaming area that it baltd operates on the land that it acquires.

B. All Elements Of Mohegan Sun’s Gaming Establishm#iit Be On The Leased
Premises In Revere.

As part of its project, MSM is proposing to buildrging areas (referred to as the casinos
or the casino floors), two hotels, food and beverastablishments, retail shopping stores,

entertainment venues, meeting and conference spapa, and structured parking. Referring
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back to the definition of “gaming establishment/egything other than the casino floor
constitutes “other nongaming structures relateiti¢ogaming area.”

The basic locations of these gaming and nongantiagtares on the Leased Premises
are shown on the plans submitted with MSM’s Jan&dfh-2 supplement as Attachment 4-05-
03. (Luderitz Aff. Tab 6). All elements of thegpect are located within Revere.

While the arrangement of some of the elements h&ed within the footprint of the
building as planning has advanced since Januammains the case that the gaming area and its
related non-gaming structures will be entirely ba Leased Premises in Revere. Compare, for
example, the floor plan diagram on page 12 of MSRAR Attachment 4-05-03 (Luderitz Aff.
Tab 7) with an updated plan of the Resort Main Flmovided in response to the Commission’s
requests for clarification as MSM RFA-2 Attachmért9-03 (Luderitz Aff. Tab 8). Planning
will continue to evolve moving forward, but the uéswill remain the same: no element of the
gaming establishment will be located in the CityBokton.

C. MSM's Entrances And Primary Access Points Are Iv@&e.

Although roadways are not always conventionallysidered structures, it seems
appropriate to consider a resort casino’s entrémbe part of the gaming establishment. In the
case of the MSM vehicle entrance at the interseaifd-urlong Drive and Tomasello Drive, for
example, there will be a monument sign (a strugtanel the roadway leading to and from the
port cochere will be built up so that it finishdsosae the entrance to the garage.

If the Commission were to determine that the vehéritrance is part of the establishment
itself, that would not change the fact that alMBM’'s gaming establishment is in Revere. As
depicted on the site plans in MSM Attachment 4-85t8e entrance is entirely on the Revere

side of the city line. The same is shown on a ephaal site plan for the gaming establishment
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dated March 31, 2014 (Luderitz Aff. Tab 9). A dgjmn of the monument sign is included at
Tab 10 of the Luderitz Affidavit.

Similarly, MSM'’s principal access road from a pehbiay will be entirely in Revere.
Specifically, the primary approach will be on FurdoDrive off of Route 1A. A recent concept
plan for this entrance can be found at Tab 11 efiideritz Affidavit. While this plan does not
depict the Revere city line, it does show the ehithis access way at the intersection of Furlong
Drive and Tomasello Drive. Other plans referredtiove confirm that the intersection is
comfortably within Revere.

MSM understands that Revere City Planner Frankiiing will be providing the
Commission with an affidavit stating that he untemds Furlong Drive to be the primary vehicle
access drive and confirming that Furlong Drive pualic way from its intersection with Route
1A to approximately its first bend.

The primary pedestrian and public transportatianagce for the gaming establishment
will be located at the intersection of Winthrop Awe and Washburn Avenue in Revere. This
entrance is near the MBTA'’s Beachmont Station dbagehe bus stops located on either side of
Winthrop Avenue. It is depicted on various pageattachment 4-05-03, most particularly on
page 17.

The gaming establishment’s secondary vehicle driwewill be across the Leased
Premises via Tomasello Drive in Revere, from itsiigection with Winthrop Avenue in Revere.
This access way is depicted on the March 31 site (lluderitz Aff. Tab 9).

Due to existing legal commitments to permit unesdiathird parties to access land

adjacent to the Leased Premises from the Sterlifigl® property, the gaming establishment
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will also be accessible via Furlong Drive from #iepping center to the northwest of the Leased
Premises and via Tomasello Drive from the remaidi¢éne Sterling Suffolk property.

D. MSM'’'s Water And Sewer Connections Will Be In Revere

As with the resort casino’s entrance, it is noackhether the facility’s connections to
municipal water and sewer should be consideredgbdine gaming establishment. However, to
the extent they are, it bears noting that MSM'’s ganestablishment will be connecting to the
City of Revere’s water and sewer systems and dih@tonnection points will be in the Revere.
(Luderitz Aff. § 13.) MSM understands that theyQif Revere’s Superintendent of Public
Works will be submitting an affidavit to the Commien confirming that MSM has requested
that Revere provide all necessary water and sesveice for the project and that, after system
improvements for which MSM will pay, Revere will béle to provide the requested service.

[I. BOSTON IS NOT A HOST COMMUNITY FOR THE MSM PROJEBECAUSE NO
PART OF THE GAMING ESTABLISHMENT IS LOCATED IN BOSDN.

Whether a municipality is a host community for angjag establishment is entirely
derivative of the location of the gaming establigitn The Gaming Act defines “host
community” as “a municipality in which a gaming &slishment is located or in which an
applicant has proposed locating a gaming estabéshin M.G.L. c. 23K, § 2. Because neither
MSM'’s gaming area nor any of its “other non gansticture[s] related to the gaming area” are
located in the City of Boston, Boston is not a lemshmunity for the MSM gaming
establishment.

The various points made by the City of Boston sndiéclaration of host community status
as to Mohegan Sun do not alter the geographic &&cte location of the gaming establishment.

Indeed, the Gaming Act anticipates and addressay ofahe factors cited by Boston, but the
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Act does not support a conclusion that those faatemder Boston a host community for the
MSM gaming establishment.

A. Access From Boston Via The Transportation Infragtime Makes Boston A
Surrounding Community, Not A Host.

In its declaration, Boston notes that MSM’s patrails make use of “Boston’s airport,
bus and rail service, harbor tunnels, roadwaysatimelr means for transportation.” As an initial
matter, it bears noting that the City of Bostonslnet own or operate the Massachusetts Port
Authority’s Logan Airport, the MBTA'’s bus and rakrvice, or MassDOT's harbor tunnels. But
even putting that aside, the fact that the trartaion infrastructure links the City of Boston to
the resort makes Boston a prototypical surroundorgmunity, not a host community. The
Gaming Act defines “surrounding community” as a ‘fmaipalit[y] in proximity to a host
community which the commission determines expeggsjor [is] likely to experience impacts

from the development or operation of a gaming distainent,_including [a] municipalit[y] from

which the transportation infrastructure providesdyeaccess to an existing or proposed gaming

establishment.” M.G.L. c. 23K, 8§ 2 (emphasis added)

B. The Gaming Act Requires A Licensee To Cooperatdn \Witd Promote Regional
Businesses.

The City of Boston also contends that it is a lmeshmunity because MSM will offer its
patrons “access to the City of Boston and its stares, restaurants, museums, cultural
institutions, tourist attractions, institutions awtther amenities of the City of Boston.” MSM
readily acknowledges that it will encourage itgpas to visit such places, not only in Boston
but also in Revere and in all of its other surrang&communities. Indeed, the Gaming Act
encourages it do so, while at the same time rezognthat providing access to institutions in
the region does not convert the municipalities moh those institutions are located into host

communities.
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A “fundamental . . . policy objective[]” of the Gang Act is “promoting local small
businesses and the tourism industry, includingdéheelopment of new and existing small
business and tourism amenities such as lodging)gliretail and cultural and social facilities.”
To implement that goal, the Act requires the Consiois to evaluate an applicant on the extent
to which it will:

. promote local businesses in host and surrounchngmunities, including
developing cross-marketing strategies with locataerants, small businesses,
hotels, retail outlets and impacted live entert@&ntrvenues (M.G.L. c. 23K,

§ 18(2)); and

. build a gaming establishment of high caliber vatlariety of quality amenities to

be included as part of the gaming establishmeniogedated in partnership with

local hotels and dining, retail and entertainmewtlities so that patrons
experience the diversified regional tourism indu$ii.G.L. c. 23K, § 18(5)).

MSM has worked hard, even before receiving a liegtsbuild a network of local
businesses with which it will partner. Over 16Gimesses in MSM'’s host and surrounding
communities, including but not limited to Bostomayvie already signed up to participate in the
Momentum rewards program. By its terms, the Gamicigcontemplates that such partners will
be located in both the gaming establishment’s bastmunity and in its surrounding
communities. It nowhere suggests that an applicesadtes a host community wherever it enters
into a partnership with a local or regional esttinnent.

The Gaming Act alsoequires applicants to enter into agreements with the dleda
impacted live entertainment venues (ILEVs), whioh municipally owned and not-for-profit
performance venues likely to experience negatiyeants from the operation of the gaming
establishment. MSM has two ILEV agreements, orveigog the three theaters of the Citi
Performing Arts Center in Boston and the other \hign Massachusetts Performing Arts

Coalition (MPAC), which includes seven theatresewen cities and towns.
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As with other local establishments, the Act newgggests that a municipality that hosts
an ILEV becomes a host community for the gamingldsthment. Accordingly, none of
Boston, Cohasset, Hyannis, Lowell, Lynn, New Bedf@&pringfield or Worcester are MSM
host communities on account of the ILEV agreements.

C. The Location Of A Licensee’s Off-Site Impact Mittgan And Infrastructure

Improvement Projects Does Not Affect The Determora©Of The Location Of
Its Gaming Establishment.

The Gaming Act requires an applicant to identify impacts of its proposed gaming
establishment and enter into mitigations agreema&ittscommunities to address them.
M.G.L. c. 23K, 8§ 15(7). The act also contemplatéistructure improvements in conjunction
with the development of gaming establishments., 8ee, M.G.L. c. 23K, 8§ 10(a). Once again,
however, there is no indication that the locatibtraffic mitigation projects or off-site
infrastructure improvements triggers host commusiiggus in a municipality where the gaming
establishment is not located.

With respect to mitigation, for example, applicaats required to submit studies on both
the local and regional infrastructure impacts efitidevelopments. See M.G.L. c. 23K, § 9(13).
To be eligible for a license, an applicant musetitify the infrastructure costs of the host and
surrounding communities incurred in direct relatiorihe construction and operation of a
gaming establishment and commit to a communitygaiion plan for those communities.”_Id.
§ 15(7). Similarly, the Act recognizes that somieastructure improvements will take place
within the premises of the gaming establishmentsamde are likely to be outside that boundary.
Section 10(a) refers to infrastructure “designedupport the site,” as distinguished from being
part of the site, and gives examples of “drainagjéty support, roadways, interchanges, fill and
soil or groundwater or surface water contaminaissaes.” _Id. 8 10(a). Later in the same

section, the Act again acknowledges a distinctiefwben “infrastructure improvements on-site”
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and those “around the vicinity of the gaming essdiohent.” 1d. 8§ 10(c). There is a significant
distinction between the on-site and off-site ininasture improvements: the off-site
improvements, although paid for by the licensed,lvéi owned and operated by public entities
(for example, the City of Revere or MassDOT).

Accordingly, that MSM has committed to a traffictigation project on Route 1A in
Boston does not make that area of Boston part dfild§aming establishment and does not
convert Boston from a surrounding community to atlc@mmunity.

D. The MSM Gaming Establishment Is Not Entangled Wite Remainder Of
Sterling Suffolk’s Property In East Boston.

As MSM'’s Leased Premises is a subset of the laadSterling Suffolk owns in Revere
and East Boston, it necessarily abuts the remamidgterling Suffolk’s land. However, nothing
in the proximity of the parcels, the terms of thadéng Agreement, or the Gaming Act or any
other law or regulation makes the Boston portioSuaffolk Downs land part of the MSM
gaming establishment. While the City of Bostorésldration of host community status as to
MSM states that the “Mohegan Sun development isately related and cannot be
disentangled from the Suffolk Downs site,” it dowd identify any basis for this conclusion or
provide a connection between any such relationshgntanglement and the determination of the
MSM gaming establishment.

Conclusion

For the reasons stated above, the Commission shoatdude that the gaming
establishment for which Mohegan Sun seeks appioved RFA 2 application is the Leased
Premises set forth on the plan at MSM RFA-2 Attaehtr-79-06 and described on MSM

RFA-2 Attachment 4-79-07.
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Respectfully submitted,
MOHEGAN SUN MASSACHUSETTS, LLC

By its counsel,

Charles A. Baker (BBO #545755)
John A. Stefanini

Bruce S. Barnett (BBO #647666)
DLA PIPER LLP (US)

33 Arch Street, 26th Floor
Boston, MA 02110
617-406-6000
bruce.barnett@dlapiper.com

Kevin Conroy (BBO #644894)
Foley Hoag LLP

155 Seaport Boulevard

Boston, Massachusetts 02210-2600
617 832 1000
keonroy@foleyhoag.com

Dated: April 17,2014
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